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. INTRODUCTION

1 On December 13, 1996, the Commission adopt&attigoning and Disaggregation Further
Notice™ which proposed modifying the Cellular Radlotelephone Service (cellular) geographic partitioning
rules and adopting cellular spectrum disaggregation fulesthis order, we adopt rules for spectrum
disaggregation by cellular licensees. We further maintain our existing partitioning rules for initial cellular
licensees, and extend partitioning rules to unserved area licensees. These actions increase the flexibility of
our cellular rules, thereby creating new opportunities for small businesses to offer cellular service to the
public and increasing competition among Commercial Mobile Radio Service (CMRS) providers. The rules
will also promote the efficient use of spectrum while furthering uniformity among the rules applicable to
CMRS providers.

IIl. EXECUTIVE SUMMARY

2. In this order, we adopt rules based on the proposals Rattigoning and Disaggregation
Further Notice and continue the process of establishing similar partitioning and disaggregation rules for
all cellular licensees in order to make more efficient use of the spectrum as follows:

e Cellular licensees may continue to partition their spectrum, and may also

disaggregate their spectrum.

o Disaggregation of cellular spectrum is allowed for any amount of spectrum and there is no
requirement that the disaggregator retain a minimum amount of spectrum.

e If disaggregation occurs after the initial licensee’s build-out period, the
disaggregatee may only use the disaggregated spectrum within the area
comprised of the disaggregator’s existing CGSA.

¢ Combined partitioning and disaggregation is permitted for cellular licensees.

o Both initial cellular licensees and unserved area licensees may partition and
disaggregate.

! Geographic Partitioning and Spectrum Disaggregation by Commercial Mobile Radio Service Licensees,

WT Docket No. 96-148Report and Order and Further Notice of Proposed Rulemalibd-CC Rcd. 21831

(1996) Partitioning and Disaggregation Report and Ord@artitioning and Disaggregation Further Notice
ThePartitioning and Disaggregation Further Notidecluded proposals for the General Wireless Communications
Service (GWCS), which will be addressed in a separateeding.

2 "Partitioning" is the assignment of geographic portions of a license along geopolitical or other boundaries.

"Disaggregation” is the assignment of discrete portions or "blocks" of spectrum licensed to a geographic licensee
or qualifying entity.
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e The license term for a cellular partitionee or disaggregatee shall be the remaining years of the
original licensee’s ten year license term.

Ill. BACKGROUND

3. In 1993, ©ngress amended sections 3(n) 888 of the Communications Act of 1934, as
amended (Communlcatlons Act), creating commercial mobile service as a new mobile service
classification; One of the Congressional objectives in establishing CMRS was to ensure that similar
mobile services are accorded similar regulatory treatment under the Cominsssites, The goal was
the formatlon of a CMRS marketplace shaped by economic forces rather than disparate regulatory
burdens, As discussed below, in crafting CMRS rules for partitioning and disaggregation, we have
attempted to achieve this goal.

4. As the Commission noted in tRartitioning and Disaggregation Further Noticg has
previously examined partitioning and disaggregation issues for other services on a service-by-service basis.
In thePartitioning and Disaggregation Report and Orddre Commission concluded that flexible
partitioning and disaggregation rules will provide broadband PCS licensees with the flexibility to use their
spectrum more efficiently, will increase opportunities for small busmesses and other entities to enter into
the broadband PCS market, and will speed PCS service to unserved Zrea€ommission has adopted
geographic partitioning and spectrum disaggregation rules for several sengcédultipoint
Distribution Service (MDS}, GWCS 800 MHz and 900 MHz Specialized Mobile Radio (SMRp
GHz fixed point-to-point microwave, and the Wireless Communications Service (WESDhe

3 Seelmplementation of Sections 3(n) and 322 of the CommunicationsSAchnd Report and Orded

FCC Rcd. 1411, 1413-17 (1994). “In place of the statutory terminology, the Commission uses the term
“commercial mobile radio service.”

4 Id. at 1418.

> Seelmplementation of Sections 3(n) and 322 of the CommunicationsTAct] Report and Order9

FCC Rcd. 7988, 7994 (1994).

® See Partitioning and Disaggregation Report and Oyddr FCC Rcd. at 21833.

! Amendment of Parts 21 and 74 of the Commission's Rules With Regard to Filing Procedures in the

Multipoint Distribution Service and in the Instructional Television Fixed Serfdepprt and Orderl0 FCC Rcd.
9589, 9614-15 (1995MDS Report and Ordgrallowing partitioning oMDS licenses).

8 Allocation of Spectrum Below 5 GHz Transferred from Federal GovernmenBdsend Report and

Order, 11 FCC Rcd. 624, 665 (19953\(CS Second Report and Ordgrermitting rural telcos to partition
GWCS licenses).

9 Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systems in

the 800 MHz Frequency Ban8econd Report and Ordet2 FCC Rcd. 19079, 19127-53 (19980@ MHz Second
Report and Ordér(adopting flexible partitioning and disaggregation rules for all 800 MHz and 900 MHz SMR
licensees).

10 Amendment of the Commission's Rules Regarding the 37.0 - 38.6 GHz and 38.6 - 40.0 GHz Bands,

Report and Order and Second Notice of Proposed RulemakngCC Rcd. 18600, 18634-36 (19939 GHz
Report and Ordér(adopting partitioning and disaggregation rules for licenses in the 39 GHz band).

3
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Commission tentatively concluded in tRartitioning and Disaggregation Further Noti¢kat it is now

appropriate to consider permitting full partitioning and disaggregation in cellular and "any other services

that are licensed on a geographic area basis, or in spectrum blocks of sufficient size to make disaggregation
practical.‘12 Eight parties filed comments and five parties filed reply comments in response to the
Partitioning and Disaggregation Further Noti¢& Additionalex partepresentations were filed

supplementing the record.

IV. DISCUSSION
A. Cellular Rules
1. Disaggregation

5. Background. The Commissianrules currently do not allow cellular licensees to disaggregate
spectrum. In th@artitioning and Disaggregation Further Noticthe Commission sought comment on
whether to permit cellular disaggregation and on whether there were unique constraints in the cellular
service that would make disaggregation either impractical or administratively burdéngdree.

Commission also noted that it had recently concluded that cellular providers should be allowed to provide
both fixed and mobile servicé®. The Commission sought comment on whether interim cellular
disaggregation rules should be adopted in anticipation of such regulatory cﬁanges.

6. Discussion. We conclude that modifying our cellular rules to allow disaggregation will further
promote competition and provide regulatory symmetry between cellular and other CMRS licensees. There
was uniform consensus among the cellular commenters that we should modify the rules to allow
disaggregation for cellular spectrL}PnAs BellSouth and CTIA suggest, extending flexible disaggregation
rules to cellular will bring immediate benefits to theblic, such as allowing carriers to provide niche

1 See Amendment of the Commission’s Rules to Establish Part 27, the Wireless CommurSeatiaes

(WCS),Report and Orderl2 FCC Rcd 10785, 10834-10839, 1 92-103 (adopting partitioning and disaggregation
rules for WCS licensees).

12 SeePartitioning and Disaggregation Report and Ordéd FCC Rcd. at 21875, 1 94.

13 SeeAppendix A for a list of commenters and reply commenters.

14 SeeAppendix A for a list of entities that submitted partefilings. We have alsceceived several

petitions for reconsideration of tiRartitioning and DisaggregatioReport and Order Those petitions have been
resolved separatelySeeGeographic Partitioning and Spectrum Disaggregation by Commercial Mobile Radio
Service Licensees, WT Docket No. 96-1¥&morandum Opinion and OrdeB5 FR at 25452 (May 2, 2000).

15

Partitioning and Disaggregation Further Noticél FCC Rcd. at 21876, { 95.

16 Id. (citing Amendment to the Commission's Rules to Permit Flexible Service Offerings in the Commercial

Mobile Radio Serviced;irst Report and Order and Further Notice of Proposed Rule Makihdg=-CC Rcd. 8965
(1996)).

o Id.

18 AT&T Comments at 1; BANM Comments at 1; Bell[South Comments at 2; CTIA Comments at 2 and 5;

SBC Comments at 2.
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services and wireless networks inside buildilnggé'.he licensees will possess flexibility to tailor their
service offerings to meet market demands, thus increasing competition as a result of new players entering
the cellular market and enhancing the efficient use of spec?rum.

7. With respect to whether it is technologically feasible to disaggregate spectrum used for cellular
service, we agree with BANM that, in many markets, cellular carriers may not have a continuous need for
the full 25 MHz of spectrum that they are licensed to’USBANM explains that the amount of spectrum
needed for cellular operation depends on fluctuating peak and off-peak traffic levelshioéotgcused
and the number of cell sites, among other fadforBANM argues that new digital technologies enable the
same amount of traffic to be handled with less spectrum and that, as these technologies are deployed by
cellular carriers, some spectrum may be available for othef Uises.

8. We find that there are no technical or other constraints unique to the cellular service that would
make disaggregation either impractical or administratively burdenSomé are therefore modifg/ing the
rules to permit cellular licensees to disaggregate portions of their spectrum to other eligible2 entities.
During the five-year build-out period for cellular MSAs and RSAs, initial cellular licensees may
disaggregate any portion of their MSA or RSA. After the five year build-out period, initial cellular
licensees may disaggregate spectrum within their existing Cellular Geographic Service Area 2(UIEISA),
may not disaggregate unserved areas outside the CGSA boundary, which will remain subject to licensing
under our unserved area licensing rules. This restriction is necessary to ensure that initial cellular licensees
and other parties do not use disaggregation to acquire licensing rights greater than those that attached to the
original license. Similarly, we will allow cellular unserved area licensees to disaggregate spectrum within
their designated licensing areas, but parties may not use disaggregation to acquire licensing rights that are
not within the scope of the original unserved area license.

9. In thePartitioning and Disaggregation Further Noticéthe Commission sought comment on
. . . 27 .
whether minimum disaggregation standards are necessary for cellWée.conclude that allowing
flexibility in the amount of spectrum cellular licensees may disaggregate will promote more efficient use of

19 BellSouth Comments at 3; CTIA Comments at 2.

20 Id.

21 BANM Comments at 2.

22 Id. at 2-3.

2 Id. at 3.

24 Id. at 2, n.3 (citingPartitioning and Disaggregation Further Noticél FCC Rcd. at 21876, { 95.

25 We agree with BellSouth that adoption of only "interim" cellular disaggregation rules would constitute a

regulatory obstacle that would prevent the adoption of permanent raga3eilSouth Comments at 3 (citing
Partitioning and Disaggregation Further Noticél FCC Rcd. at 21876, { 95.

26 A cellular CGSA is that portion of a cellular market, such as a Mditapdtatistical AreaNISA) or

Rural Service Area (RSA), for which the cellular licensee is currently providing seSéed.7 C.F.R. 88 22.99
and 22.911.

27 Partitioning and Disaggregation Further Noticél FCC Rcd. at 21878, 1 100.

5
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spectrum and permit deployment of a wider array of serticae agree with BellSouth that no minimum
disaggregation standard is necessary for the cellular sélvike the Commission did for broadband PCS,
WCS, and 800 MHz and 900 MHz SMR, we believe the marketplace should decide the amount of cellular
spectrum to be disaggregated and that there is no need to set a minimum disaggregation amount. We will
provide the parties with flexibility to structure disaggregation agreements to best sulit their needs and the
demands of the local market. Adopting a minimum disaggregation amount for these services would only
delay disaggregation and would interfere with the parties' intended use of the spectrum.

2. Partitioning

10. Background. The Commission’s current rules permit partitioning by cellular licensees.30 The
cellular partitioning rule, however, is different from the partitioning rules we have recently adopted for
geographically licensed services such as broadband PCS. In broadband PCS, licensees are authorized to
construct and operate transmitting facilities throughout certain predefined market areas. Under this
market-based licensing scheme, licensees are permitted to partition any portion of their markets on a
geographic basis at any time during the term of their license. In the case of cellular, however, initial
cellular licensees may partition within their MSAs and RSAs only within the initial five-year build-out
period of the licens€. After the five year build-out period, initial cellular licensees are limited to
partitioning within their previously established CGSAs, because territory outside the CGSA reverts to the
Commission for licensing under the unserved area tIkhe cellular partitioning rules also make no
express provision for partitioning by unserved area licensees.

11. The Commission sought comment inRaetitioning and Disaggregation Further Notiees
to whether the current cellular partitioning rules are sufficiently flexible to increase the viability and value
of partitioned cellular licenséd. The Commission sought to determine whether the existing cellular rules
should be amended to further facilitate partitioning and what types of alternative partitioning mechanisms
might be adopteéﬁ The Commission noted that the current partitioning rules allow the parties to define
th(le %isze of the partitioned cellular license area and that the Commission did not propose to change this
rule.

12. Discussion. After examining the issues in this proceeding, we have decided to retain our
existing cellular partitioning rules for initial cellular licensees, and to provide for partitioning by unserved
area licensees. We recognize that the current cellular partitioning rules are different from the rules for

28 Id; see alsdBellSouth Comments at 4 (discussing niche services and in-building services).

29 SeeBellSouth Comments at 4.

30 See47 C.F.R. § 22.947.

3 Id. The licensee of the first cellular system on each channel block may enter into contracts with eligible

parties, allowing such parties to apply for a new cellular system withikl8#eor RSA market.

32 See47 C.F.R. § 22.911.

3 Partitioning and Disaggregation Further Noticél FCC Rcd. at 21878, 1 102.

34 Id.

% Partitioning and Disaggregation Further Noticél FCC Rcd. at 21877, 1 98.

6
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geographically licensed services because of the restriction on cellular partitioning outside the CGSA after
the initial five-year build-out period. However, as in the case of disaggregation, discussed above, this
restriction ensures that our cellular partitioning rules do not conflict with our unserved area rules, and that
partitioning cannot be used to acquire licensing rights greater than those that attached to the original
license. Moreover, we find that the current cellular partitioning rules are sufficiently flexible so as not to
place cellular licensees at a competitive disadvantage when compared to other CMRS. Due to the
distinctive nature of cellular licensing, we find no conflict with Congress's goal of promoting regulatory
parity among CMRS? Therefore, after the five- -year build-out period, we will allow initial cellular

licensees to partition portions of their CGSAs.

13. Cellular unserved areas will continue to be subject to the Commission’s unserved area rules at
the conclusion of the five year build-out period. We also believe that cellular unserved area licensees
should have the ability to partition their service areas. As in the case of initial cellular licensees, we will
allow cellular unserved area licensees to disaggregate spectrum within their designated licensing areas
during the initial build-out period of the license. In the case of unserved area licenses, however, the build-
out period is 12 months rather than five years. Therefore, after the expiration of the 12 month build-out
period, an unserved area licensee may not partition outside of the licensing area established as a result of
the build-out process.

3. Construction Requirements

14. Background. In thReartitioning and Disaggregation Further Noticthe Commission did not
propose to change the cellular build-out procedures, but sought comment on whether the rules might be
amended to facilitate cellular partitioning and what types of alternative partitioning mechanisms might be
adopted3 With respect to disaggregation, the Commission sought comment on whether it should adopt a
disaggregation certification procedure similar to the type adopted for broadband PCS, whereby the parties
would be required to certify in their disaggregation application which party will be responsible for building
out the remainder of the marK&t.

15. Discussion. We will retain the existing cellular construction rules as they apply to
partitioning. We agree with CTIA that these existing rules provide sufficient flexibility for cellular
licensees to build out their markets and to respond to market demands for *3efitics, where a cellular
licensee partitions its license prior to the expiration of the relevant build-out period (five years for initial
licensees or 12 months for unserved area licensees), each partitionee will be responsible for completing the
build-out in its respective partitioned area within the remainder of the original build-out period. Any area
that remains unbuilt at the conclusion of the build-out period will revert to the Commission and be
available for unserved area licensing. We find that these requirements will afford cellular licensees the
needed flexibility to negotiate and select build-out options that best suit their business plans and
strategies. With respect to disaggregation, we will adopt a disaggregation certification procedure similar

36 AT&T Comments at 1-2; BANM Comments at 3.

37 Partitioning and Disaggregation Further Noticél FCC Rcd. at 21879, 1 103.

38 Id. at 21879, ] 104.

3 SeeCTIA Comments at 9.

40 Id.
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to the type adopted for broadband PCS, whereby the parties would be required to certlfy in their
disaggregation application which party will be responsible for building out the licensed area.

16. We further note that cellular partitionees and disaggregatees generally are responsible for
complying with the technical and operational rules established for original cellular licensees. For example,
section 22.901(d) establishes an analog comifiigt&tandard that the original licensee must satisfy, which
allows cellular subscribers to use their mobile phones when roaming on other cellular networks. Thus, a
cellular partitionee or disaggregatee that is providing mobile service must comply with this requirement.

B. Related Matters

17. In addition to the service-specific requirements outlined aboveattigoning and
Disaggregation Further Noticalso sought comment on some partitioning and disaggregation issues
common to cellular such as: (1) whether to allow combined partitioning and disaggregation; (2) whether
parties obtaining partitioned or disaggregated licenses should receive the remainder of the original licensee's
license term; and (3) what procedures to adopt for reviewing partitioning and disaggregation proposals. We
find that the public interest will be served by adopting the following changes to our rules to permit cellular
partitioning and disaggregation in a fashion similar to what we have allowed for other CMRS.

1. Combined Partitioning and Disaggregation

Background. In thartitioning and Disaggregation Further Noticthe Commlssmn
tentatlvely concluded that it should permit combined partitioning and disaggregation for &llular.

19. Discussion. Subject to the other limitations set forth herein, we adopt this proposal.
In the broadband PCS and 800 MHz and 900 MHz SMR proceedings, the Commission found that allowing
combined partitioning and disaggregation would further facilitate such arrange?r]MJItsbelleve the
same rationale applies to cellular. We agree with BellSouth that such combinations are necessary to
provide the flexibility cellular licensees will need to react to market forces and demands for'Service.
Allowing combined cellular partitioning and disaggregation also will advance our goals of promoting
competétlve service offerings, encouraging new market entrants, and ensuring quality service to the
public.

2. License Term and Renewal Expectancy

20. Background. Cellular licenses are granted for ten year t2ams licensees may receive

“ Partitioning and Disaggregation Further Noticél FCC Rcdat 21879, | 104.

42 Id. at 21878, ] 101.

43 See Partitioning and Disaggregation Report and Oyddr FCC Rcd. at 2186800 MHz Second Report

and Order 12 FCC Recd. at 19150-51.

a4 Bell[South Comments at 5.

= See 800 MHz Second Report and OrderFCC Rcd. at 19150, 1 217.

40 See Partitioning and Disaggregation Further Noti@éd FCC Rcd. at 21880, § 108 (citing 47 C.F*R.

8
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renewal expectancy if they demonstrate that they have provided substantial service during their license term
and that they have substantially complied with the Commissionles and the Communications Att.
Substantial service is defined as "service which is sound, favorable, and substantially above a level of
mediocre service which just might minimally warrant renewalr thePartitioning and Disaggregation

Further Notice the Commission sought comment on whether cellular partitionees and disaggregatees
should be afforded the same renewal expect‘égndme Commissians rules do not state how to handle the
license term or renewal expectancy for a cellular license acquired through partitioning or disaggregation.
However, the informal practice for cellular service has been for the partitioned license term to begin anew
from the date the partial assignment application is granted. Rattidoning and Disaggregation Report

and Order the Commission found that allowing parties acquiring partitioned broadband PCS licenses or
disaggregated broadband PCS spectrum to "re-start” the license term from the date of the grant of the
partial assignment application could allow parties to circumvent our established license term rules and
unnecessarily delay service.The Commission tentatively concluded that limiting the license term of the
cellular partitionee or disaggregatee to the remainder of the original licensee's ten-year license term would
ensure that parties pursue available spectrum as quickly as prac5tl|cable.

21. Discussion. We agree with CTIA and SBC that the license terms for partitioned and
disaggregated cellular licenses should be limited to the remaining term of the underlying license. This will
prevent licensees and other parties from circumventing the Commission’s license term rules, and is
consistent with the approach we have adopted for other CKiIRSaddition, we agree with AT&T that
renewal expectancy provisions for cellular partitionees and disaggregatees should be similar to those we
have adopted for other CM RS.Thus, partitionees and disaggregatees in the cellular services may obtain
renewal expectancy on the same basis as initial cellular licenses and other CMRS licensees.

3. Licensing Issues

22. Background. In theartitioning and Disaggregatiofurther Notice the Commission noted
that partial assignment procedures are used for cellular partitioning and that the current cellular
partitioning rule provides for reviewing and licensing partitioning arranger%‘éﬁtberefore, the
Commission did not propose to change the method for reviewing and licensing cellular partitioning

22.144(a) and 26.13).

4 See47 C.F.R. §8 22.940(a)(1)(i)-(ii) and 26.14.

8 47 C.F.R. 8§ 22.940(a)(1)(i) and 26.14(a).

49 See Partitioning and Disaggregation Further Noti¢éd FCC Rcd. at 21880, T 109.

>0 See Partitioning and Disaggregation Report and Oyddr FCC Rcd. at 21870, 7 77.

>t See Partitioning and Disaggregation Further Noti¢éd FCC Rcd. at 21881, 1 109.

>2 CTIA Comments at 10; SBC Comments at 3.

>3 AT&T Comments at 4.

>4 See Partitioning and Disaggregation Further Notidd FCC Rcd. at 21882, § 112 (citing 47 C.F.R. §

22.947(b)).
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arrangement%‘rf The Commission did, however, seek comment on the method it should devise for
reviewing cellular disaggregation transactidhsThe Commission proposed using the same procedures
adopted for broadband PCS.

23. Discussion. Upon further review, we decline to change our current procedure for reviewing
and licensing cellular partitioning transactions. We further adopt these procedures for reviewing and
licensing disaggregation transactions. The information that we currently require is necessary to determine
the CGSA of licensees.

V. CONCLUSION

24. We adopt rules that permit a cellular licensee to disaggregate its spectrum. The rules adopted
herein will provide cellular licensees with the flexibility to structure partitioning and disaggregation
agreements that other CMRS providers possess. These rules also represent another step in our continuing
efforts to provide CMRS licensees with the flexibility they need to structure unique business arrangements
and to respond to market demands for service. These changes will result in more efficient use of spectrum,
increased opportunities for small businesses and other entities to enter the cellular marketplace, and will
speed service to unserved areas.

VI. PROCEDURAL MA TTERS
A. Ordering Clauses

25. Accordingly, IT IS ORDERED that, pursuant to the authority of sections 4(i), 257, 303(qg),
303(r), and 332(a) of the Communications Act of 1934, as amended, 47 88354(i), 257, 303(g),
303(r), and 332(a), Part 22 of the Commission's Rules, 47 GBER.1,et seq, IS AMENDED as set
forth in Appendix B below.

26. IT IS FURTHER ORDERED that the rules adopted herein WILL BECOME EFFECTIVE
thirty days after the date of publication in the Federal Register. This action is taken pursuant to sections
4(i), 303(r), and 309(j) of the Communications Act of 1934, as amended, 47 &83.%2(i), 303(r),

309(j).

55
56

57

10
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B. Regulatory Flexibility Act

27. The Final Regulatory Flexibility Analysis pursuant to the Regulatory Flexibility Act, 5

U.S.C. § 604, is contained in Appendix C.
ERAL COMM;%CATION )jMMISSION
Magj;

Roman Salas
Secretary

11
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APPENDIX A
LIST OF COMMENTERS
Comments

Airtouch Paging and PowerPage, Inc. (Airtouch & PowerPage)
AT&T Wireless Services, Inc. (AT&T Wireless)

Bell Atlantic NYNEX Mobile, Inc. (BANM)

Benbow PCS Ventures, Inc. (Benbow)

BellSouth Corporation (BellSouth)

Cellular Telecommunications Industry Association (CTIA)
Rural Telecommunications Group (RTG)

SBC Communications, Inc. (SBC)

Reply Comments

CTIA

Independent Alliance

National Telephone Cooperative Association (NTCA)

Organization for the Promotion and Advancement of Small Telecommunications
Companies (OPASTCO)

RTG

Ex Parte Filings

Adams Telephone Cooperative

CTIA

Five Areas Telephone Cooperative Organization, Inc.
Leaco Rural Telephone Cooperative, Inc.

Central Texas Telephone Cooperative, Inc.

12
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APPENDIX B
FINAL RULES
Chapter | of Title 47 of the Code of Federal Regulations is amended as follows:
1. New Sec. 22.948 is added as follows:
Sec. 22.948 Partitioning and disaggregation.
(a) Eligibility.

(1) Generally Parties seeking approval for partitioning and disaggregation shall request an
authorization for partial assignment of a license pursuant to Sec. 1.948. Cellular licensees may partition or
disaggregate their spectrum to other qualified entities.

(2) Partitioning. During the five year build-out period, as defined in Sec. 22.947, cellular
licensees may partition any portion of their cellular market to other qualified entities. After the five year
build-out period, cellular licensees and unserved area licensees may partition any portion of their Cellular
Geographic Service Area (CGSA), as defined by Sec. 22.911, to other qualified entities but may not
partition unserved portions of their cellular market.

(3) Disaggregation After the five year build-out period, as defined in Sec. 22.947, parties
obtaining disaggregated spectrum may only use such spectrum in that portion of the cellular market
encompassed by the original licensee's CGSA and may not use such spectrum to provide service to
unserved portions of the cellular market.

(b) Disaggregation.Cellular licensees and unserved area licensees may disaggregate spectrum in any
amount.

(c) Combined Partitioning and Disaggregatiom he Commission will consider requests for partial
assignment of cellular licenses that propose combinations of partitioning and disaggregation.

(d) License Term.The license term for the partitioned license area and for disaggregated spectrum shall

be the remainder of the original cellular licensee’s or the unserved area licensee’s license term as
provided for in Sec. 22.144(a).

13
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APPENDIX C

FINAL REGULATORY FLEXIBILITY ANALYSIS
Second Report and Order

As required by section 603 of the Regulatory FléiggbAct (RFA), 5 U.S.C.» 603, an Initial
Regulatory Flexibility Analysis (IRFA) was incorporated in the Further Notice of Proposed Rulemaking
(Further Notic@ in WT Docket No. 96-148° The Commission sought written public comment on the
proposals in th&urther Notice including the IRFA. The Commission's Final Regulatory Flexibility
Analysis (FRFA) in thisSecond Report and Ordeonforms to the RFA, as amended by the Contract With
America Advancement Act of 1996.

A. Need for and Purpose of this Action:

In this Second Report and Ordexre modify our rules for the Cellular Radiotelephone Service
(cellular) to permit partitioning and disaggregation for all licensees in these services. The rules adopted
herein also implement Congress' goal of giving small businesses the opportunity to participate in the
provision of spectrum-based services in accordance with 47 U.S.C. § 309(j)(4)(D) and reduce entry
barriers for small businesses in accordance with 47 U.S.C. § 257. With flexible partitioning and
disaggregation, additional entities, including small businesses, may participate in the provision of cellular
service without needing to acquire wholesale an existing license (with all of the bundle of rights currently
associated with the existing license). Acquiring "less" than the current license will presumably be a flexible
and less expensive alternative for entities desiring to provide these services.

B. Description and Number of Small Entities Involved

The RFA directs agencies to provide a descrié)tion of and, where feasible, an estimate of the
number of small entities that will be affected by our riledhe RFA generally defines the term "small
entity" as having the same meaning as the terms "small business," "small organization," and "small
governmental jurisdictiont:’a' A small organization is generally "any not-for-profit enterprise which is
independentl)ésowned and operated and is not dominant in itseﬁel‘da'tionwide, there are 275,801 small
organizations. In addition, the term "small business" has the same meaning as the term "small business

>8 Geographic Partitioning and Spectrum Disaggregation by Commercial Mobile Radio Services Licensees,

WT Docket No. 96-148, FCC 96-28Nptice of Proposed Rulemakintl FCC Rcd. 10187 (1996)

59 Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAA, Subtitle Il of the Small Business Regulatory

Enforcement Fairness Act of 1996 (SBREFA) codified at 5 U.S.C. §e6GE0)
60 5 U.S.C. §8 603(b)(3), 604(a)(3).

5U.S.C. § 601(6).

5U.S.C. § 601(4).

61
62

63 1992 Economic Census, U.S. Bureau of the Census, Table 6 (special tabulation of data under contract to

Office of Advocacy of the U.S. Small Business Administration).
14
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concern” under section 3 of the Small BusinessCAdtinder the Small Business Act, a "small business
concern” is one which: (1) is independently owned and operated; (2) is not dominant in its field of
operation; and (3) meets any additional criteria established by the Small Business Administration (SBA).

The rules adopted in tf&econd Report and Ordaiill affect all small businesses which avail
themselves of these rule changes, including small businesses currently holding cellular licenses who choose
to partition and/or disaggregate, and small businesses that may acquire licenses through partitioning and/or
disaggregation. We have not developed a definition of small entities applicable to cellular licensees.
Therefore, the applicable definition of small entity is the definition under the SBA rules applicable to
radiotelephone companies. This definition provides that a small entity is a radiotelephone company
employing fewer than 1,500 pers&ﬁs]’he size data provided by the SBA does not enable us to make a
meaningful estimate of the number of cellular providers which are small entities because it combines all
radiotelephone companies wBB0 or more employegg.

The 1992 Census of Transportation, Communications, alitieslf conducted by the Bureau of
the Census, is the most recent information available. This document shows that only twelve radiotelephone
firms out of a total of 1,178 such firms that operated during 1992 had 1,000 or more en?ﬁloyees.
Therefore, even if all twelve of these large firms were cellular telephone companies, nearly all of the
cellular carriers were small businesses under the SBA's definition. We assume, for purposes of this FRFA,
that all of the current cellular licensees are small entities, as that term is defined by the SBA. In addition,
we note that there are 1,758 cellular licenses; however, a cellular licensee may own several licenses. The
most reliable source of information regarding the number of cellular service providers nationwide appears
to be data that we publish annually in d@lecommunications Industry Revemeport, regarding the
Telecommunications Relay Service (TRS). The report places cellular licensees and Personal
Communications Services (PCS) licensees in one group. According to the data released in November
1997, there are 804 companies reporting that they engage in cellular or PCS %dhseems certain that
some of these carriers are not independently owned and operated, or have more than 1,500 employees;
however, we are unable at this time to estimate with greater precision the number of cellular service
carriers qualifying as small business concerns under the SBA's definition. For purposes of this FRFA, we
estimate that there are fewer than 804 small cellular service carriers.

64

632).
65

5 U.S.C. 8§ 601(3) (incorporating by reference the definition of "small business concern” in 15°U.S.C.

15 U.S.C. § 632.

06 13 C.F.R. § 121.201, Standard Industrial Classification (SIC) Code 4812.

o7 U.S. Small Business Administration 1992 Economic Census Employment Report, Bureau of the Census,

U.S. Department of Commerce, SIC Code 4812 (radiotelephone communications industry data adopted by the SBA
Office of Advocacy).

08 Bureau of the Census, U.S. Department of Commerce, 1992 Census of Transportation, Communications,

and Utilities, UC92-S-1, Subject Series, Establishment and Firm Size, Table 5, Employment Size of Firms: 1992,
SIC Code 4812 (issued May 1995).

69 FCC, Telecommunications Industry Revenue: TRS Fund Worksheet Data, Figure 2 (Number of Carriers

Paying Into the TRS Fund by Type of Carrier) (Nov. 1997).
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D. Summary of Projected Reporting, Recordkeeping and Other Compliance Requirements:

The rules adopted in thisecond Report and Ordeiill impose reporting and recordkeeping
requirements on small businesses seeking licenses through partitioning and disaggregation. The
information requirements will be used to determine whether the licensee is a qualifying entity to obtain a
partitioned license or disaggregated spectrum. Any applicant requesting such a license, will provide this
information in a one-time filing. The applicant will submit this information on a FCC Form 490
Application for Assignment of Authorization or Consent to Transfer of Control of License. The applicant
will also submit an FCC Fordi30 Licensee Qualification Report if one is not already on file with us, and
an FCC Form 600 Application for Mobile Radio Service Authorization. These forms are currently in use
and have already received Office of Management and Budget clearance. We estimate that the average
burden on the applicant is three hours for the information necessary to complete these forms. We further
estimate that seventy-five percent of the respondents (which may include small businesses) will contract out
the burden of responding. Finally, we estimate that it will take approximately thirty minutes to coordinate
information with those contractors. The remaining twenty-five percent of respondents (which may include
small businesses) are estimated to employ in-house staff to provide the information.

E. Steps Taken to Minimize Burdens on Small Entities:

The rules adopted in thisecond Report and Ordare designed to implement Congress' goal of
giving small businesses, as well as other entities, the opportunity to participate in the provision of
spectrum-based services and are consistent with the Communications Act's mandate to identify and
eliminate market entry barriers for entrepreneurs and small businesses in the provision and ownership of
telecommunications services.

Allowing non-restricted partitioning of licenses will facilitate market entry by parties who may lack
the financial resources for participation in auctions, including small businesses. Some small businesses
may have been unable to obtain cellular licenses through sale due to high asking prices. By eliminating this
restriction and allowing flexible partitioning, small businesses will be able to obtain partitioned licenses for
smaller service areas at presumably reduced costs, thereby providing a method for small businesses to enter
the cellular marketplace.

Similarly, allowing immediate disaggregation of cellular licenses will facilitate the entry of new
competitors to the provision of these services, many of whom will be small businesses seeking to acquire a
smaller amount of spectrum at a reduced cost. Additionally, allowing disaggregation of spectrum in any
amount will also promote participation by small businesses who may seek to acquire a smaller amount of
cellular spectrum tailored to meet the needs of their proposed service.

F. Significant Alternatives Considered and Rejected:

We considered and rejected several alternative proposals concerning partitioning and
disaggregation:

We considered and rejected the option of continuing to disallow disaggregation of cellular
spectrum. We concluded that permitting disaggregation would promote competition and further regulatory
symmetry, and that there were no technical or other constraints that would make cellular disaggregation
either impractical or administratively burdensome.
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We declined to establish any minimum amount of spectrum that can be disaggregated. We
concluded that allowing flexibility in disaggregation would promote more efficient use of spectrum and
permit deployment of a wider array of services.

We declined to allow additional flexibility in our cellular partitioning rules. We concluded that our
existing rules are sufficiently flexible so as not to place cellular licensees at a competitive disadvantage

compared to other CMRS, and that additional flexibility would be inconsistent with our cellular unserved
area rules.

We declined to apply a new license term to partitioned license areas or disaggregated spectrum.
We found that allowing parties to "re-start" their license term would effectively allow a licensee to extend
its license term and could lead to circumvention of our license term rules.

G. Report to Congress
We shall include a copy of this Final Regulatory Flexibility Analysis, along witfSétend
Report and Orderin a report to be sent to Congress pursuant to the Small Business Regulatory

Enforcement Fairness Act of 1996, 5 U.S8C801(a)(1)(A). A copy of this Final Regulatory Fleiktly
Analysis will also bgublished in the Federal Register.
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